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CURRENT TOPICS 


Retrospective Legislation 

UNLESS the lawyers tell them, people generally do not under- 
stand when their rights and liberties are in peril. The letter 
to The Times of 8th May from Mr. RoLtanp P, OUTEN, Master 
of the Worshipful Company of Solicitors of the City of London, 
amply and ably fulfils the function of telling the people about 
the dangers of retrospective legislation. “‘ In the present 
flood of statutes and orders,”’ he wrote, “ it is difficult enough 
for any citizen to live in the certainty that he is law-abiding, 
but once the principle of retrospective legislation is admitted, 
then no man is safe... . It is much to be deplored that in 
recent years there has been a growth in such legislation, of 
which the Landlord and Tenant (Rent Control) Act, 1949, 
is but one example, but the precedents are ones which never 
should have been created and certainly never followed.” 
He wrote that, even assuming that certain payments which the 
Finance Bill proposes to tax retrospectively were made in 
breach of the national interest and of commercial morality, 
it would be infinitely preferable for two individuals to escape 
the consequences of their action than that it should be the 
occasion of the extension of “ this pernicious and dangerous 
practice.” 

Penalties for Motorists 

Facts and figures about maiming and death on the roads, 
terrifying though they are, never seem to shake those in 
authority into doing more than tinkering with the problem. 
Professor A. L. GoopHART, K.B.E., K.C., addressing the 
Pedestrians’ Association at a meeting presided over by 
ViscouUNT MAUGHAM on 12th May, asked: ‘‘ Why is the law 
so feeble in motor crimes, and so strict in others?” To 
emphasise his question he said: ‘‘ We all know that penalties 
that are too severe may induce disregard of the law, but we 
forget that penalties which are completely inadequate may 
lead to a similar result.”” He added: ‘ The present slaughter 
on the roads is an intolerable nuisance, and it is the function 
of the criminal law to bring it to a halt . . . because in the 
case of the motorist the civil law cannot act asa deterrent .. . 
To-day a motorist can negligently kill or maim a dozen people 
without it costing him a farthing, because he is insured.” In 
1948, he said, 4,513 people were killed on the roads, but there 
were only five convictions for manslaughter. He suggested 
that the Association’s resolution be adopted that a new offence 
of “ killing by negligent driving ”’ be created, the penalty for 
which should be as flexible as possible, and that penalties for 
dangerous and careless driving and breaking the speed limit 
be drastically increased. The penalty of disqualification, he 
added, should be used far more frequently. He cited with 
approval the proposal by Dr. C. K. ALLEN, K.C., that the 
penalty of disqualification, “most dreaded by motorists, 
should be automatic on convictions of dangerous driving, and 
optional in cases of speeding.’’ In 1948, he said, there were 
2,775 convictions for dangerous driving, but only 377 licences 
were suspended. ‘‘ The argument seems to be that the 
dangerous and selfish driver must not be deprived of his 
livelihood, but the magistrates forget that his victim has been 
deprived of his life.” 
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Road Accident Inquiries 


THE most constructive of Professor Goodhart’s suggestions 
was that every fatal accident should be investigated in a 
scientific manner. We cannot get information about the 
causes of accidents from coroners’ inquests, he said, and they 
should be abolished in all motor cases. He continued: ‘‘ They 
can do no good, and sometimes they do great harm. The 
coroner may have little knowledge about motor vehicles and 
none about the law. I knew one coroner who was convinced 
that, if it had been shown that the victim of the accident had 
contributed to it by his carelessness, then no criminal prosecu- 
tion could be brought against the driver, however negligent 
he had been. The finding of a coroner’s jury of accidental 
death, often on badly produced evidence, may stifle a prose- 
cution which ought to have been brought . . . In the place 
of these inquests there ought to be substituted an expert 
investigation in every case. Why have such improvements 
been made in recent years in the accident rate in the coal 
mines, on the railways, in the factories, and in merchant 
shipping ? One answer is that in each of these instances the 
responsible Minister has the power to appoint an inspector 
when a fatal accident has happened.’ He-referred to s. 23 of 
the Road Traffic Act, 1930, which provides that “‘ where an 
accident arises out of the presence of a motor vehicle on a 
road, the Minister may direct inquiry to be made into the 
cause of the accident,” and proposed that the inspector should 
have the power of disqualification, penalties such as fines and 
imprisonment remaining in the hands of the magistrates. 


Marriage and Morals 


Lorp Jusric—e DENNING’s address to the National Marriage 
Guidance Council on 12th May was a brilliant exposition of 
the tendencies of modern law and society. He said the fact 
that women had gained equality with men had tremendous 
potentialities for civilisation, but whether it was for good or 
bad had yet to be seen. Freedom for women proved disastrous 
to the Roman society. Morals decayed, the marital tie 
became the laxest the western world had seen, and that decay 
of morality was a factor in the fall of the Roman Empire. 
He said that actions for enticement and breach of promise of 
marriage were now an anachronism; there were a few 
inequalities left, such as in regard to savings on housekeeping 
allowances and joint effects, but those might perhaps properly 
be left to be decided by agreement. Against all this indepen- 
dence, the husband was liable to maintain his wife ; he must 
go out and work to support her, but she was not bound to 
work to support him. She could still pledge his credit for 
necessaries, but he could not pledge hers, no matter how rich 
she was and how much she earned. She could sue him in the 
courts for protection of her property, but he could not sue her. 
If it came to separation or divorce the courts would enforce 
his obligation to maintain her, unless she had sufficient means 
of her own or had forfeited her right by her own conduct, 
and he was, as a rule, compelled to pay the costs. “It is 
possible,’”’ he concluded, ‘‘ but I hope it is not the case, that, 
with greater freedom, there has been greater laxity on the 
part of women. The moral standards of the average woman 
of to-day are as high as those of her great-grandmother ; but 
it is important that this should remain so. The morality of 
the race depends on the morality of the womenfolk.” 


Planning Permission 
IN granting permission to build a bungalow, on an appeal 
from a refusal of planning permission by the Prudhoe Urban 
District Council, the Minister of Town and Country Planning 
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recently stated that he considered “that it is a serious 
responsibility, not to be lightly undertaken by planning 
authorities anywhere, to forbid an individual to build a small 
house on a small piece of land owned by him, where the 
development is unobjectionable on grounds of amenity, and 
where the provision of public services would involve no 
exceptional costs.”” The appellant was unable, owing to ill- 
health, to work in the pits and he was employed in a garden 
near the site where he proposed to build his bungalow. The 
council had put forward the view that the development 
would be “sporadic and ribbon,” but in the Minister’s 
opinion it would constitute what was sometimes called 
“ infilling.”’ Although the word “ infilling”’ is at all times 
objectionable, its use can be forgiven on an occasion of this 
kind. 
Recent Decisions 


In Re a Debtor ; ex parte the Official Receiver, on 25th April 
(Lhe Times, 26th April), the Court of Appeal (the MASTER OF 
THE Roitts and AsguiTH and JENKINS, L.JJ.) held that 
the court had no power to extend the period for disclaimer of 
onerous property in bankruptcy beyond the period of twelve 
months permitted by s. 54 (7) of the Bankruptcy Act, 1914, 
and that the power of the court to extend the time under 
s. 109 (4) of the Act was merely procedural, while the right to 
disclaim was a substantive right and had nothing to do with 
procedure. 


In a case in the Court of Appeal (the MASTER OF THE ROLLS 
and AsQuiTH and JENKINS, L.JJ.), on 5th May (The Times, 
6th May), it was held that the words “ if paid in pursuance of 
the agreement ”’ in s. 2 (5) of the Landlord and Tenant (Rent 
Control) Act, 1949 (which makes voidable an agreement 
made between 25th March, 1949, and 2nd June, 1949, if it 
provides for the payment of a premium which prior to the 
Act was legal), covered only cases in which it had been agreed 
that a premium should be paid but the agreement had not 
yet been carried out, and did not cover a case in which a 
premium had already been paid. 


In East End Dwellings Co., Ltd. v. Finsbury Borough Council, 
on 8th May (The Times, 9th May), DEVLIN, J., held that, where 
working-class dwellings were let to weekly tenants at controlled 
rents before they were destroyed by enemy action on 
24th June, 1944, and were not rebuilt, but the local authority 
served notice to treat on the owners on 28th July, 1948, the 
value of the interest pursuant to s. 53 (1) of the Town and 
Country Planning Act, 1947, was “ the value which it would 
have if the whole of the damage had been made good before 
the date of the notice to treat ; and therefore, as the buildings 
would have been new if the damage had been made good, 
and not one of the statutory tenants would have had the 
right to say that his statutory tenancy continued, the landlord 
could let at new standard rents, and the property must be 
valued accordingly.” The words “‘ made good ”’ in s. 53 (1) (a) 
included rebuilding as well as repairing. 


In Priestman Collieries, Ltd. v. Northern District Valuation 
Board and Minister of Fuel and Power, on 12th May (The 
Times, 13th May), a Divisional Court (the LorD CHIEF 
Justice and Morris and FINNEMoRE, JJ.) held that the 
expression ‘‘ open market ”’ in s. 13 (4) of the Coal Industry 
Nationalisation Act, 1946, did not refer to a purely hypo- 
thetical market to be regarded as exempt from restrictions 
imposed by law, and therefore, on the valuation of stocks of 
timber, the fact that prices had been prescribed by an order 
of 1944 had to be taken into account. 
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TOWN AND COUNTRY PLANNING: THE NEW 
GENERAL DEVELOPMENT ORDER 


CONSIDERABLE publicity has recently been given in the daily 


Press to the new General Development Order just made 
by the Minister of Town and Country Planning. Hailed in 
one paper as Dalton’s act of liberation, the document 
has been quite prosaically named The Town and Country 
Planning General Development Order and Development 
Charge Applications Regulations, 1950 (S.I. 1950 No. 728), 
made under the Town and Country Planning Act, 1947. As 
the name implics, an order and a set of regulations have been 
rolled together into one statutory instrument. Both come 
into force next Monday, the 22nd May. The Ministry of 
Town and Country Planning have issued an explanatory 
circular, No. 87. 

So much emphasis has been placed on the liberating aspect 
of the document that it is perhaps as well to start this 
discussion of it by pointing out three things it does not do, 
namely :— 

(1) It does not alter the Public Health Acts or the 
building byclaws, and any necessary byelaw submissions 
must still be made and the byelaws complied with. 

(2) It does not alter building licensing law and, where 
necessary, licences must still be obtained as before for 
carrying out work. 

(3) It does not confer any additional exemptions from 
development charge, though, generally speaking, the 
additional development permitted by the new order will 
be exempt under the existing provisions. 

The General Development Order, 1948, and its two amending 
orders, and the Town and Country Planning (Making of 
Applications) Regulations, 1948, are revoked. The order of 
1948, as am-nded, and the provisions of the 1948 regulations 
relating to the making of applications for planning permission 
are substantially re-enacted, but with important amendments, 
in the new order which forms Pt. I of the new statutory 
instrument, while the provisions of the 1948 regulations 
relating to the making of applications for the determination 
and variation of development charge are re-enacted in the 
new regulations which form Pt. II of the statutory instrument. 

The main articles in the new order are numbered to agree 
with the corresponding articles in the old one so that it has 
a familiar air and will be easy to consult. It will be 
unnecessary to repeat here all the details of the old order 
which are unaltered, e.g., the procedure for appealing, and 
attention will be concentrated on those differences between 
the old and the new which are important to the reader in 
general practice. 

It will be recalled that the General Development Order is the 
order which the Minister is required to make by s. 13 of the 
Town and Country Planning Act, 1947, to provide for the 
grant of permission for development, the permission to be 
granted by the order itself or by the local planning authority 
in accordance with the provisions of the order. The new 
amendments, therefore, fall into two groups according to 
whether they affect development permitted by the order 
itself or the procedure for applying for permission. 


PERMITTED DEVELOPMENT 
The development permitted by the old order was set out 
in classes in its Schedule. Part I of Sched. I to the new order 
repeats classes with amendments, and adds one 
class relating to aerodrome buildings. The following are 
the most important amendments, 


these 


Class I of the old order permitted development, other than 
the erection of a house or garage, within the curtilage of a 
dwelling-house for the enjoyment thereof, no building to 
exceed 10 feet in height or 1,000 cubic feet in content. 

The new Class I is divided into two parts. The first part 
permits the enlargement, improvement or alteration of the 
dwelling-house itself. It also permits, as an enlargement of 
a dwelling-house, the erection of a garage, stable, loose box, 
or coachhouse within the curtilage, even though detached from 
the dwelling-house. These works are only permitted, however, 
so long as the cubic content of the original dwelling-house, 
i.e., as it existed on Ist July, 1948 (if the house did not exist 
then, but was destroyed or demolished at a time since 
7th January, 1937, as it existed immediately prior to that 
time), or, if it was built after Ist July, 1948, as it existed when 
so built, is not exceeded by more than 1,750 cubic feet or 
one-tenth, whichever is the greater, with an overriding 
maximum of 4,000 cubic feet in the latter case. (It will be 
remembered that 1,750 cubic feet, or one-tenth, whichever 
is the greater, is the extent of enlargement of a dwelling-house 
which may be carried out free of development charge under 
para. 3 of Pt. II of Sched. III to the 1947 Act and the 
Development Charge (Exemptions) Regulations, 1948.) The 
permission given by this part of Class I is, however, given 
subject to certain conditions, namely :- 

(1) The height of any building erected under it must not 
exceed the height of the dwelling-house. 

(2) No part of any such building shall project beyond the 
forwardmost part of the front of the original dwelling-house, 

(3) The permission does not authorise the making or 
material widening of a means of access to a trunk or 
classified road. 

(4) The permission does not authorise any development 
which obstructs vision at a road bend, corner, junction or 
intersection to an extent likely to cause danger. 

The second part of the new Class I is really the equivalent 
of the old Class I, i.e., it permits development within the 
curtilage of a dwelling-house (other than the erection of a 
house, garage, stable, loose box or coachhouse) for the 
enjoyment thereof; but the maximum height is varied to 
12 feet in the case of a building with a ridged roof, 10 feet in 
other cases as before, and there is no maximum cubic content 
prescribed. Development under the second part of Class I is 
also subject to conditions (3) and (4) mentioned above for the 
first part. 

Class II of the old order permitted gates, fences and other 
means of enclosure not over 7 feet high and not giving access 
to or abutting on a highway. The new Class II is divided 
into two parts. The first part extends the old permission by 
permitting the erection of gates, fences and other means of 
enclosure even where they abut on a highway ; but, if this is 
a road used by vehicular traffic, they must not exceed 4 feet 
in height. In all cases the permission is subject to 
conditions (3) and (4) mentioned above for the first part of 
Class I. 

The second part of Class II is new and permits the painting 
of the exterior of any building or work otherwise than for the 
purposes of advertisement, announcement or direction. 

Class VI of the old order permitted certain agricultural 
buildings, works and uses, but a permanent building was not 
to exceed 300 square feet super or 13 feet in height, or be 
more than 150 feet from the principal farm buildings. 
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The new Class VI permits any building or engineering 
operations on agricultural land. The following qualifications 
must, however, be satisfied :— 

(1) The land must be agricultural land as defined in the 
Agriculture Act, 1947, in other words, it must generally 
speaking be used for agriculture by way of trade or business. 

(2) The land must be more than one acre in area. 

(3) The land must be comprised in an agricultural unit as 
defined in the Agriculture Act, 1947. 

(4) The development must be requisite for the use of that 
particular land for agriculture. 

(5) Any structure placed on the land under the permission 
must be designed for agricultural purposes, not, e.g., as 
the Ministry point out, an old bus body. 

(6) The development must not consist of the provision 
or alteration of dwellings. 


Conditions on development permitted provide for a 
maximum height limit of 10 feet if the land is within two miles 
of an aerodrome perimeter, and a building line of 80 feet from 
the metalled portion of any trunk or classified road must be 
observed. Conditions (3) and (4) mentioned for the first 
part of Class I also apply. 

If the land is situated in any of the areas specified in the 
Town and Country Planning (Landscape Areas Special 
Development) Order, 1950 (S.1. 1950 No. 729), fourteen days’ 
notice of the erection of any non-movable building must be 
given to the local planning authority. These areas are situate 
in parts of the counties of Caernarvon, Chester, Cumberland, 
Derby, Lancaster, Merioneth and Westmorland. 

Class VII of the old order permitted buildings for forestry 
not exceeding 300 square feet super or 13 feet in height. 
The new Class VII gives permission for any building or other 
operations (not being the provision or alteration of dwellings) 
for forestry purposes, subject, however, to the same conditions 
as mentioned in the last paragraph but one, above, under 
Class VI and, in the case of the special areas mentioned in the 
last paragraph, to the giving of the fourteen days’ notice. 

Class VIII of the old order permitted the provision of 
private ways, sidings and services for industrial purposes, and 
of plant and machinery not exceeding 50 feet in height, or, 
if by replacement, the height of the plant replaced, and not 
substantially affecting the external appearance of the 
industrial undertaking concerned. 

The new Class VIII permits, in addition, the extension 
(including extension by erection of detached buildings) or 
alteration of industrial buildings, so long as the cubic content 
of the original buildings (or aggregate cubic content in the case 
of two or more original buildings in the same curtilage) is 
not exceeded by more than one-tenth (this is, of course, also 
the limit of extension free from development charge) nor the 
aggregate floor space by more than 5,000 square feet. The 
permission is subject to conditions that the external appearance 
of the premises of the undertaking shall not be materially 
affected, that it shall not apply to any extension for whicha 
Board of Trade certificate is required under s. 14 (4) of the 
1947 Act and to conditions (3) and (4) mentioned above for the 
first part of Class I. 

These conditions (3) and (4) which apply to most permitted 
development are known as “ standard conditions 1 and 2” 
and will be found in Pt. II of the First Schedule to the new 
order. They are not new because they simply repeat in a 
relaxed form a provision which appeared elsewhere in the old 
order. The relaxation lies in the fact that development is 
not now excluded from the permitted classes if it involves 
making or widening an access to an unclassified road or an 
immaterial widening of an access to a classified or trunk road. 
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The obligation to notify the local planning authority under 
s. 30 of the 1947 Act of works for the alteration or extension 
of a building listed under that section in a manner which would 
seriously affect its character is not relaxed. This is important 
because very substantial numbers of buildings, including 
many which a layman might think quite ordinary shops and 
dwellings, particularly in old country towns, are being listed 
under this section. The new General Development Order 
also enables a local planning authority to make a direction, 
without the necessity of obtaining any confirmation from the 
Minister, excluding any such building or any other building 
notified to them by the Minister as of architectural or historic 
interest from the operation of the permitted classes. They can, 
of course, make such a direction restricting permitted develop- 
ment in any part of their area, but, apart from such buildings, 
the Minister’s confirmation is required (art. 4). 

Finally, it may be recalled that a condition on a planning 
permission may exclude permitted development, e.g., if a 
permission granted for a dwelling-house provides that no 
garage must be erected except in a particular position (art. 3 (2)). 

PROCEDURE 

There are only two amendments made by the new order 
in the procedure for making application for planning permission 
which need be mentioned here, both designed to ease the task 
of the applicant. 

First, an applicant is no longer bound by regulation to 
supply all the plans and drawings which may be required by 
directions printed on the application form issued by the local 
planning authority. He need only supply a plan sufficient to 
identify the land and such other plans and drawings as are 
necessary to describe the development, though he must supply 
the quantity of copies required by the authority (art. 5 (1)). 

Secondly, the new order introduces “‘ outline applications.” 
This really endorses a practice adopted by many planning 
authorities of issuing approval in principle, sometimes called 
site user permission, subject to submission of detailed building 
plans later. 

An applicant, if he desires, may submit an outline applica- 
tion for permission for the erection of buildings subject to the 
subsequent approval by the authority of details of the siting, 
design and external appearance of the buildings and tlie means of 
access thereto. The outline application needs to be accompanied 
by a site plan only and saves both expense and time which 
might be wasted by the preparation of detailed plans ; it will, 
of course, be particularly useful to prospective purchasers of 
land who may not want to be troubled to prepare detailed 
plans before they buy (art. 5 (2)). . 

If the authority grant permission on the outline application, 
they will specify the matters in respect of which they require 
details to be submitted for approval later. The permission 
granted is the planning permission for the land and the 
subsequent submission of details later does not constitute 
another planning application ; the regulations simply require 
it to be made in writing with the relevant plans, the number of 
copies being the same as in the case of the original application 
(art. 5 (3)). 

An applicant may, of course, appeal in the usual way against 
refusal of the outline application or conditions imposed on its 
grant and he is given a right of appeal against the withholding 
by the authority of approval of details subsequently submitted 
or the imposition of conditions on such an approval 
(art. 11 (1) (a)). The authority, when considering the approval 
of details, must confine their attention to those details and, 
on appeal, the Minister similarly will consider only those 
details. Thus, if an authority grant permission, on an outline 
application, for the erection of a building subject only to 
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details of external appearance, they cannot, on submission of 
the details, impose conditions as to siting or use. In particular, 
they must always settle the question of use, if they wish to do 
so, on the outline application, as the question of use is not one 
of the matters which can be reserved for later consideration. 
An authority may refuse to entertain an outline application 
without the submission of further details, but, if they do so 
and the applicant does not wish to supply the details, he may 
appeal as if his application had been refused (art. 5 (2) (ii). 
As it is important that the existence of any approval of 


Costs 


COMPANIES’ 


WE dealt in our last article with the costs relating to the 
formation and registration of a new company, and we will 
now go to the other end of the scale and consider a few points 
in relation to the costs of winding up a company. 

A company may be wound up either by the court under 
s. 222 of the Companies Act, 1948, or voluntarily under s. 278 
of the Act, and in the latter case, where a contributory or a 
creditor is not satisfied with the conduct of the liquidation, 
then he may petition for a supervision order under s. 311, 

An order for the compulsory winding up of a company by 
the court is made on a petition of either a contributory or a 
creditor, and the general rule with regard to costs is that they 
follow the event, that is to say, if the petition is successful 
and an order for the compulsory winding up of the company 
is made, then the costs of the petitioning creditor or contri- 
butory will be paid out of the assets of the company, as also 
will the costs of the company itself ; and they will be paid in 
priority to all other expenses of the winding up (see r. 195 of 
the Companies (Winding-Up) Kules, 1949), subject to certain 
expenses hereinafter mentioned. If the petition is unsuc- 
cessful, then the petitioning creditor or contributory will 
normally have to bear his own and the company’s costs. 

It is important to remember here that the order must 
provide for the costs of the company on the hearing of the 
petition to be paid out of the assets, and any costs not covered 
by the order will be regarded as a debt due by the company, 
with the inevitable result that the solicitor can only prove 
for the amount thereof (see Re William Adler & Co., Ltd. (1934), 
78 Sox. J. 898). In short, such costs are not costs in the 
liquidation. 

Further, r. 28 of the Winding-Up Rules provides that every 
petition for the compulsory winding up of a company shall 
be advertised at least seven days before the hearing of the 
petition, and every person who desires to attend the hearing 
of the petition must give notice to the petitioner or his 
solicitors under r. 34. In the event of the petition being 
successful it is usual for all the persons appearing on the 
hearing and supporting the petition to be given their costs 
out of the assets of the company, and these costs also, 
like the costs of the petitioning creditor, will be a first charge 
on the assets. The interested persons attending to support a 
petition must, of course, show reasonable cause for appearing, 
and they will not get their costs out of the assets of the 
company, even if the petition which they support is successful, 
as a matter of course (see Re Walkham United Mines (1882) 
W.N. 134). 

It will be noted that the priority for costs extends only to 
the assets of the company, that is, the free assets, so that 
where certain of the assets are mortgaged then the priority 
will not extend to them, and, moreover, it will not extend to 
the assets charged to debenture holders (see Re Anglo- 
Austrian Printing and Publishing Union [1895] 2 Ch. 891). 
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details should be generally available, provision is made for the 
date of any such approval to be entered in the public register 
of planning applications against the entry of the outline 
application to which it relates. 

The new order will undoubtedly reduce considerably the 
number of planning applications which have to be made ; 
unfortunately it hardly reduces the amount of detail which 
solicitors have to know, for it contains nearly twenty-five pages 
and the explanatory circular has another eleven ! 

Rk. N. D. H. 


WINDING UP 


If the assets of the company are insufficient to meet the 
whole of the costs of the petition in full, then, seemingly, the 
assets will be apportioned between the persons entitled to the 
costs pro rata, and persons who have obtained an order for 
costs out of the assets of the company, where the order is 
made between the date of the petition and the date of the 
hearing thereof, will not be entitled to any priority merely 
because the order granting them their costs out of the assets | 
bears an earlier date than the date of the order for compulsory 
winding up. 

Notice, however, that the priority extends only to the assets 
of the company remaining after payment of the fees and 
expenses properly incurred in preserving, realising or getting 
in the assets of the company, with the result that if the 
liquidator is compelled to incur costs in getting in the assets 
or in preserving them, then these costs will take precedence 
over the costs of the petition. 

Thus, in the course of the liquidation the liquidator may, 
with the leave of the court, bring an action for the recovery 
of certain assets, and he may fail in that action and may bx 
ordered to pay the costs of the other party. These latter 
costs will be paid in full out of the assets of the company in 
priority to the costs of the petition (see Re International 
Marine Hydropathic Co. (1884), 28 Ch.D. 470). The 
liquidator’s costs of the action will also take precedence, 
although, if the assets are insufficient to pay the costs of the 
successful party and of the liquidator, the successful party’s 
costs will come first. The principle will be the same where, 
instead of bringing the action, the liquidator defends an 
action unsuccessfully, so that costs are awarded against the 
company in liquidation. 

The petitioner may, as we have noted, be either a creditor 
or contributory, and in the latter case there may be calls due 
in respect of the shares held by him. This will not, however, 
affect his right to payment of his costs of the petition in full, 
and the amount of the unpaid calls cannot be set off (see 
Re Beer, Brewer and Bowman (1915), 59 Sox. J. 510). This 
point might prove to be of importance in the event of the 
insolvency of the contributory. 

Such is the position where the petition is successful. On 
the other hand, where the petition is unsuccessful, then, as 
stated earlier, the petitioner will normally be ordered to pay 
the company’s costs as well as his own, and, moreover, he 
will also have to pay the costs of any person who properly 
appeared at the hearing, for it is only as a result of his petition 
that they were there at all, and if he is unsuccessful then they 
are entitled to be reimbursed for the expenses to which they 
have been put. 

Section 245 (1) of the Act provides that a liquidator in a 
winding up by the court shall, with the sanction either of the 
court or of the committee of inspection, appoint a solicitor 
to assist him in the performance of his duties, but it will be 
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remembered that r. 194 of the Winding-Up Rules specifically 
prohibits the inclusion in the liquidator’s account of any 
payment in respect of ordinary duties which are required by 
statute or rule to be performed by the liquidator himself. 
Nor, indeed, may the liquidator pass on any of his remuneration 
to another person, so that he cannot arrange with the solicitor 
for the latter to perform some part of the duties which he, 
the liquidator, should perform himself in consideration for 
the solicitor receiving part of the liquidator’s remuneration. 

Moreover, on the taxation of the solicitor’s bill of costs, 
there must be produced to the taxing officer a copy of the 
authority for the solicitor’s employment (see r. 189 of the 
Winding-Up Rules), and it will be noticed further that by 
r. 195 (2) all bills of costs payable out of the assets of the 
company must be taxed, and the liquidator is not empowered 
to pay the costs without a taxation. The bill, in practice, 
is rendered to the liquidator, who will append thereto a 
certificate as to any special terms regarding the remuneration 
which have been agreed with the solicitor, after which it is 
lodged for taxation. 

It will be seen from the above that the authority of the 
court or of the committee of inspection, where there is one, 
must be obtained in respect of all work which is done in the 
liquidation by the solicitor, and unless such authority is 
obtained, then the liquidator will be unable to pay the solicitor 
out of the assets of the company. Moreover, the solicitor 
must see that there are sufficient assets for the payment of 
his costs, for if there are insufficient assets, after paying the 
priority debts and costs, then the solicitor appointed by the 
liquidator will lose the costs, since he cannot look to the 
liquidator personally for payment. This point was made 
quite clear as long ago as 1875, in the case of Re Anglo- 
Moravian Hungarian Junction Railway Co. (1875), 1 Ch.D. 130. 

In considering whether or not there are sufficient assets to 
meet the costs of the liquidator’s solicitors, regard must 
again be had to the order of priority laid down by r. 194 of 
the Winding-Up Rules. We have seen that the first in 
order of priority are the costs of the petition, including the 
costs of any person properly appearing on the hearing, but 
even these costs take second place to the expenses properly 
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incurred in preserving, realising and getting in the assets, 
so that if the liquidator has employed different solicitors from 
those who opposed the petition on behalf of the company to 
assist him in getting in the assets, then the costs of the last- 
mentioned solicitors will be paid in priority to those of the 
solicitors who acted on the hearing of the petition. 

Thus, solicitors may be employed in the sale of some of the 
company’s property and, subject to authority being obtained 
for their employment, the scale costs in respect of the sale 
will come out of the assets of the company in priority to the 
costs of the petition. The solicitor’s costs arising during the 
course of the liquidation which cannot be brought within the 
term ‘“‘expenses properly incurred in preserving, realising 
and getting in the assets ’’ will come very low down in the 
list of priorities, for they will be paid only after the costs of 
the petition, the remuneration of the special manager, the costs 
of preparing the statement of affairs, the costs of a shorthand 
writer appointed in connection with an examination and the 
necessary disbursements of any liquidator appointed in the 
winding up. In practice, however, there is very little in the 
way of solicitors’ costs which could not be brought in under 
the heading mentioned above, more especially as the liquidator 
is precluded, as we have seen, from employing anyone to do 
anything which he is required to do personally. 

It is interesting to notice in passing that, so far as the sale 
of any of the company’s real or leasehold property is concerned, 
there is little chance of a solicitor being able to elect under 
r. 6 of the rules applicable to Sched. I, Pt. 1, of the Solicitors’ 
Remuneration Order, 1882, to be remunerated according to 
Sched. II instead of charging the scale fee under Sched. I, 
for the liquidator would have to obtain the sanction of the 
court before agreeing to engage a solicitor on what would 
obviously be something more than the most economical terms, 
and it is very unlikely that the court would give such sanction 
in the circumstances (see Re United Kingdom Land and 
Building Association, Ltd. (1888), 40 Ch.D. 471). 

There we must leave the matter, but we will revert to it 
in our next article, when we will consider in more detail the 
costs that are allowable in liquidations. 

Like 


CONSIDERATION AND EQUITABLE ASSIGNMENT OF 
CHOSES IN ACTION—III 


THE last case which requires consideration in connection with 
this inquiry is Holt v. Heatherfield Trust, Ltd. [1942] 2 K.B. 1, 
a difficult, and in some ways a most unsatisfactory, decision. 
On the 14th June, 1940, D, a debtor of the defendants, 
obtained a judgment against the C company and assigned 
the sum due under that judgment to the plaintiff, who received 
the assignment on the following day, the 15th June. On the 
15th June the defendants obtained a garnishee order nisi 
attaching the sum due under the judgment previously obtained 
by D against the C company, and on the 17th June served 
notice of this order upon the C company. On this day the 
plaintiff served notice of D’s assignment upon the C company, 
but the company did not receive this notice until the following 
day, the 18th June. D’s assignment of the judgment debt 
due to him from the C company to the plaintiff could not, 
therefore, take effect as a legal assignment under s. 136 of 
the Law of Property Act, 1925, until the 18th June, since up 
to that date the requirement that notice of the assignment be 
given to the debtor was not fulfilled, whereas the garnishee 


proceedings became effective on the 17th June, when the 
order nisi was served on the C company. The plaintiff's title 
to the amount of the judgment debt due from the C company 
to D could, therefore, only be set up on the basis that he was 
an equitable assignee of the debt on the date when the 
defendants obtained, and served notice of, their garnishee 
order, and that such an order could not invalidate a claim 
which had, so to speak, already matured when the order was 
served. Such, at any rate, would appear to have been the 
argument put forward on the plaintiff’s behalf. 

The case came on for trial as an issue in the action in which, 
as would appear, the plaintiff claimed that he was entitled 
to the amount of the judgment debt obtained by D against 
the C company, and the defendants resisted this demand. 
Several distinct points were taken for the defence, one being 
that D’s assignment to the plaintiff was void as a fraud against 
creditors under the Elizabethan statute now replaced by 
s. 172 of the Law of Property Act, 1925. This defence was 
negatived, and this part of the case is not material for the 
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present purpose. An alternative line of defence was that the 
assignment by D to the plaintiff, being only an equitable 
assignment at the relevant time (i.e., the 17th June, when the 
garnishee order was served on the debtor company), was 
ineffective to confer a title to the debt comprised in the 
assignment upon the plaintiff for want of consideration. 

On this question of consideration, or lack of it, as between 
the assignor, D, and the assignee, the plaintiff, the report is 
most confusing. In the headnote, it is stated that D’s assign- 
ment was made in part payment of a debt then due from him 
to the plaintiff. In the short statement of facts (p. 2) it is 
stated that Atkinson, J., found that the plaintiff was a 
bona fide creditor of D for money lent. In his judgment (p. 3), 
Atkinson, J., said, in reference to the defendants’ argument 
that consideration was necessary to support the plaintiff's 
claim upon the footing of an equitable assignment, that ‘‘ the 
mere existence of an antecedent debt is not valuable con- 
sideration, but forbearance to sue may be . . . There is no 
evidence in this case of any threat to take proceedings, but 
I need not determine the difficult question of consideration, 
because I am satisfied that the validity of the assignment 
did not depend on its having been given for valuable 
consideration.” 

The remainder of the judgment falls into two distinct parts. 
In one the learned judge considered, by reference to a number 
of earlier authorities, the necessity for consideration as an 
element in a valid equitable assignment of a chose in action, 
but as the principle which should be drawn from the earlier 
cases in this connection is nowhere stated, this part of the 
judgment is difficult to follow and, it is submitted, by itself 
would not justify the conclusion that, in the case before the 
court, “‘ the validity of the assignment did not depend on its 
having been given for valuable consideration.’’ One of the 
authorities referred to was Glegg v. Bromley (1912) 3 K.B. 474, 
where the assignment in question was an assignment 
of future property, and it has already been mentioned that 
in such cases the position is clear, and that consideration is 
certainly required to support an assignment of future property. 
No great assistance can be derived from this decision in the 
present inquiry. Another authority was Re Westerton [1919] 
2 Ch. 104, which was fully summarised in an earlier article 
on the question now being considered. But sandwiched in 
between references to these and other authorities on equitable 
assignments there will be found a reference to a case which, 
with the mention of it in Atkinson, J.’s final words, forms 
what appears to be the other and distinct part of the judgment 
in Holt’s case (the order in which the earlier cases were 
examined in this judgment appears to have been strictly 
chronological, a fact that obscures to some extent the clarity 
of the reasoning which led up to the final conclusion). 

The authority representing the second strand in the fibre 
of the judgment is Re General Horticultural Company (1886), 
32 Ch. D. 512, which decided, according to its headnote, that 
a garnishee order binds only so much of the debt owing to the 
debtor from a third party as the debtor can honestly deal 
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with at the time the garnishee order tsi was obtained and 
served ; consequently it is postponed to a prior equitable 
assignment of the debt, even in the absence of notice. Now 
this alone would have been sufficient to decide the case before 
Atkinson, J., and a careful reading of his judgment will show, 
I think, that this was in fact the real ratio decidendi of Holt’s 
case. This will be seen from the concluding words: “‘ Bearing 
in mind these two results, first, that the assignment was a 
perfectly good equitable assignment, which could be turned 
into a legal assignment at any moment by giving notice, and 
which without notice the assignee could have sued upon so 
long as he joined the assignor as defendant, and, secondly, 
that a judgment creditor is in no better position than the 
assignor and cannot garnishee anything which the assignor 
could not honestly deal with, it seems to me perfectly clear 
that the plaintiff’s title is a good one, and I so decide.” The 
second part of this conclusion is clearly in point; but the 
first seems to beg the issue in that it contains a finding that 
the assignment to Holt was “a perfectly good equitable 
assignment which could be turned into a legal assignment at 
any moment by giving notice . . .”” whereas it could never 
have been part of the plaintiff's case that his ability to turn 
the assignment into a legal assignment by giving notice could 
have in any way fortified the quality of the assignment at the 
relevant date, when no such notice had been given. This 
inapposite reference to legal assignments in a context in which 
the only question for decision was the effect, in certain 
circumstances, of an equitable assignment casts doubt on the 
whole of this conclusion in so far as it deals with the general 
issue of the necessity for consideration to support assignments 
of choses in action. The specific conclusion, based on the 
peculiarly vulnerable position of a garnishee creditor, is, on 
this analysis of the decision, all that remains to support the 
judgment, the correctness of which, from this point of view, 
is not in question. 

This is the last of the decisions which bear directly on the 
problem with which these articles are concerned, and it is 
now possible to set down, in summary form, the conclusions 
(if a statement of doubt and confusion can be dignified by 
such an expression) which can be drawn from the cases which 
have been examined with a view to ascertaining whether 
consideration is necessary to support an equitable assignment 
of a chose in action. The following cases suggest a negative 
answer: Re Griffin (1899) 1 Ch. 408 (the only direct decision 
on the point), and Re Patrick [1891] 1 Ch. 82 (explicable on 
other grounds). Obiter dicta in Glegg v. Bromley, supra, and 
Re Westerton, supra, suggest that consideration is required. 
Holt’s case, it is submitted, is completely neutral on this point. 
It would appear, therefore, that the weight of authority is 
just sufficient to answer this question in the negative so far 
as a court of first instance is concerned ; but when its trend 
is considered, and due regard paid to the source from which 
dicta to the contrary have fallen, the view that might be taken 
on appeal on this question is anybody’s guess. 

“ABC” 


CONTROL: PROOF OF NUISANCE OR ANNOYANCE 


PARAGRAPH (b) of the First Schedule to the Rent, etc., 
Restrictions (Amendment) Act, 1933, setting out some 
circumstances in which a court (subject to reasonableness) 
may make an order for possession of controlled premises, 
begins: “‘ The tenant or any person residing or lodging with 
him or being his sub-tenant has been guilty of conduct which 


is a nuisance or annoyance to adjoining occupiers, or has 
been convicted of using the premises or allowing the premises 
to be used for an immoral or illegal purpose. . . The 
“nuisance ’’ ground is rather a popular one in some districts, 
but practitioners will be well aware of the difficulty of getting 
a final order by that means, a difficulty largely due to that 
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of reconstructing atmosphere: ‘‘her little girl sticks her 
tongue out at me ”’ may indicate real and serious annoyance, 
but sounds a trifle flat when deposed to in a county court. 

A difficulty of another kind became manifest in the case of 
Frederick Platts Co., Ltd. v. Grigor (1950), 94 So. J. 303 (C.A.), 
when the court held, by a majority, that an order sought on 
this ground may be refused unless evidence is called that 
adjoining occupiers have in fact found the conduct complained 
of a nuisance or annoyance. The chief complaint against 
the tenant in that case, who occupied a flat in a block of 
such, was that she solicited men from an open window and 
invited them into her flat for immoral purposes. This was 
proved to the satisfaction of the deputy county court judge, 
but, except for a witness who occupied a room in the basement 
as a workroom, no one was called to say that he had been 
annoyed. On this the judge held that he “could” not 
infer that the conduct must have been a nuisance or annoyance, 
and dismissed the action. 

Delivering the majority judgment, Bucknill, L.J., said 
that the judgment meant: “I have no effective evidence of 
nuisance or annoyance to adjoining occupiers. No one has 
been called to say that he has been annoyed by this woman’s 
behaviour, and in the absence of that evidence I cannot 
infer that it must have been a nuisance or annoyance.” 
While “‘ cannot ’’ was an unfortunate word, so that to that 
extent the judge might be said to have misdirected himself, 
the question was essentially one of fact, and the plaintiffs 
had, it was held, not made out their case. 

I do not think that this decision goes so far as to lay down 
that a plaintiff landlord relying on the “ nuisance ’”’ part of 
para. (b) could never succeed unless adjoining occupiers gave 
evidence in support of his case. The comment on the 
judge’s ‘‘cannot”’ suggests that that proposition would be 
too wide; I understand the judgment to mean that the 
words ‘do not” should have been used. (Incidentally, 
“infer that it must ”’ seems tautological : ‘ say that it must ”’ 
or “infer that it was’ would, surely, be the correct way of 
expressing what was meant.) It is conceivable that an 
order based on evidence that the character of some neighbour 
was such that he must have been annoyed by the particular 
activity would be upheld: e.g., that the flat adjoining the 
defendant’s flat (a thin wall separating them) was occupied 
by some prominent member of a society formed to promote 
the love of classical and foment the hatred of modern dance 
music, and that the defendant habitually invited members 
of an amateur “hot jazz” band to his premises, there to 
rehearse. 

This view of the ratio decidendi finds some support in 
the dissenting judgment (reported at greater length) of 
Denning, L.J., who favoured not a reversal of the deputy 
county court judge’s judgment but an order for a new trial. 
This may have been because of the overriding requirement 
of reasonableness, but at the new trial the court would be 
able to act on the principle that it might draw an inference 
in favour of the plaintiffs. It was, the learned lord justice 
observed, unfortunate if the court should make it difficult 
for a landlord to obtain possession of premises which were 
being used for immoral purposes; and comment was made 
on the inability of the plaintiffs to take advantage of the 
criminal law and proceed on the ground that the tenant had 
been convicted of using the premises or allowing them to be 
used for an immoral or illegal purpose. Defects in this part 
of the paragraph were gone into in Schneiders (S.) & Sons, Ltd. 
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v. Abrahams (1925) 1 K.B. 301: there is no such thing as a 
conviction for using, etc., premises for an immoral, or even 
for an illegal, purpose, but the court decided that the provision 
must be taken to mean that if a tenant has been convicted 
of a criminal offence, and in the course of the trial it is proved 
that he used the premises for an immoral or illegal purpose, 
the landlord had a ground for possession. A defendant, as 
Scrutton, L.J., pointed out, cannot be convicted of using 
premises for an immoral purpose which is not also illegal ; 
but Atkin, L.J., instanced as a possible example of the 
application of these words a case in which a prostitute visited 
premises and while there committed a theft or assault for 
which she was prosecuted and ultimately convicted, it being 
proved in the course of the proceedings that she used 
the premises for the purpose of prostitution: it might well 
be said that she had been convicted of using the premises 
for an immoral purpose within the meaning of the provision. 

But this could not help plaintiffs in such a case as Frederick 
Platts Co., Ltd. v. Grigor, there being no criminal offence. 
Denning, L.J., also took the opportunity of criticising a 
“ strange feature of the law ’’ : if one woman used her premises 
for the purposes of her immoral trade she was not guilty of 
the offence of keeping a brothel. This was the interpretation 
placed upon what is now the Criminal Law Amendment 
Act, 1912, s. 4 (1), by Singleton v. Ellison [1895] 1 QO.B. 607, 
to which I made a brief reference when discussing Borthwick- 
Norton v. Romney Warwick Estates, Ltd. {1950} 1 All E.R. 798 
(C.A.), recently (94 SoL. J. 281); it has, however, been held 
that a block of flats inhabited and used by different 
prostitutes may be a brothel within the meaning of the 
subsection (or, for that matter, the common law) (Durose 
v. Wilson (1907), 96 L.T. 645). 

This brings me to my last observations: the plaintiffs in 
the recent case, with that wisdom which comes so easily 
after the event, may well be considering the advisability of 
inserting covenants not to use the premises for any immoral 
purpose: this would have brought the defendant’s conduct 
within the purview of para. (a) of the Schedule: “any... 
obligation of the tenancy ... has been broken.” It may well 
be that the practical objection is that an intending landlord 
may hesitate to submit a draft tenancy agreement containing 
such a clause to a tenant of whose respectability he has just 
been satisfied by references which he himself required of 
her. This consideration may, however, be now outweighed 
by the possibility that, in the absence of such a provision, 
neighbours may either be called upon to give evidence or have 
reflections indirectly cast upon them; for it is quite on the 
cards that the other inhabitants of the building in which the 
defendant in Frederick Platts Co., Ltd. v. Grigor occupied a 
flat may be feeling a little hurt at the refusal of the courts 
to assume their annoyance. I say “ of the building ’”’ because 
the judgments appear to assume what is generally assumed, 
that para. (b), when speaking of “‘ adjoining occupiers,” does 
not mean only the occupiers of premises immediately adjoining 
those let to the defendant. In some covenants, the narrower 
interpretation has been given, e.g., in landlords’ covenants 
not to permit tenants of the adjoining premises to carry on 
the covenantee’s trade (Vale v. Moorgate Street Buildings (1899), 
80 L.T. 487). On alio intuitu principles, this might be held 
not to apply to a covenant against nuisance and annoyance 
in a lease of a flat; nevertheless, any landlord who is 
contemplating relying on such would do well to draft it in 
wider terms than those of para. (5). R. B. 
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HERE AND THERE 


MORE JUDGES 

EARLY this month, on the very same day, the lower and the 
upper chambers of the Legislature were debating respectively 
the questions of law and order—law, the possible appointment 
of eleven new judges, order, the woefully diminished strength 
of the police force. Taking law first, with the premature 
and much to be lamented withdrawal of Lord Greene from 
judicial functions there would seem to be twelve potential 
vacancies to be filled, though it may well be that the shrinking 
and contracting jurisdiction of the Judicial Committee 
of the Privy Council will make it unnecessary to appoint a 
new Law Lord until events have shown rather more clearly 
just how much work there will be to share out among those 
still left in commission. No one doubts that Lord Greene’s 
early retirement is the sequel of long years of overwork 
starting with the days when he was earning between £30,000 
and £40,000 a year at the Bar. On top of the laborious 
sort of life that that implied, the relative penury of the 
Mastership of the Rolls at £6,000 a year was not even a 
respite. On court work alone the President of the Court 
of Appeal has probably one of the stiffest assignments in the 
judicial hierarchy and to that you must add an enormous 
burden of administrative duties from other sources—his 
connection with the Record Office, for instance, that damnosa 
hereditas from the historical development of his office. 
Promotion as a Lord of Appeal came too late to save 
Lord Greene from the penalty of years of overstrain. 


INCREASING NUMBERS 


THE debate on the appointment of additional judges gave 
signs of a busy future for the legal profession. Litigation, it 
was said, after the war-time slump was steadily building 
up again. So was crime. Judges and juries were sitting 
late at the assizes. The picture was unmistakeably one of 
full employment, though clouded by administrative problems. 
Hence the need for the power to strengthen the High Court 
Bench by six and the county court bench by five. The 
High Court appointments will start with an increase of at 
least two, with more to follow as required. The need just 
now certainly does not lie in the Chancery Division with its 
six judges quietly and steadily going about their traditional 
business and even taking on other people’s in the shape of 
the Revenue list. It is the King’s Bench judges, twenty 
strong (including the L.C.J.) and the eight P.D. and A. 
judges who need the helping hand. The common law judges 
were twelve at the start of George IV’s reign, raised to fifteen 
at the end “ for greater facility and dispatch of business.”’ 
They went up to eighteen in 1869 but down again to fifteen 
in 1876. In 1907 their numbers began to creep up once more 
—sixteen in that year, eighteen in 1910, twenty in 1935. 
The increase in the Divorce Division is entirely a modern 
development. Fifteen years ago it was a quiet little family 


party of three. When you think of the increase of population 
the greater number of judges does not seem excessive. The 
Attorney-General likewise talked hopefully of reviewing 
those judicial salaries which, as everyone knows, have not 
budged for over a hundred years. Far be it from us to pro- 
tract the disenchanting chill of that long wintry wage freeze 
they have suffered but, after all, in estimating the attractive- 
ness of the terms of employment of those eminent persons, 
the pension rights must count for much and if translated into 
terms of purchase of annuities would represent a not un- 
impressive outlay. If the forthcoming Tucker Commission 
(to follow the current one towards the end of the year) which 
is to consider the question of income tax relief to enable 
the self-employed to provide for their retirement delivers a 
favourable report, the attractions of the Bench may be some- 
what diminished. An eminent legal authority has said, 
by the way, that on the outcome of the inquiry the whole 
future of the professional classes depends. 


PENSION RIGHTS 


In the course of the Lords debate on the police force one 
of the points that emerged was just that—that since under 
National Health everyone got a pension, the prospect of a 
police pension had lost its magnetic attraction. Nor, under 
the great health boom, did the police apparently get such good 
dental and medical services as before. The problem, said 
Lord Trenchard, was to establish relative advantages in 
the security services; and between night work, a six-day 
week and slowness of promotion (apart from other inevitable 
factors of diminished happiness in a policeman’s lot) recruiting 
was not what it should be. One county chief constable 
lamented that of 130 applicants only twenty-eight were 
possibles and that two of the rejected were so ignorant that 
they did not even know the name of the Prime Minister. 
Let us hope that when every “ silk ’’ feels secure of ofium cum 
dignitate, regardless of what he does with his later middle 
age, there will not be a disastrous fall in the standard of 
education among applicants for the Bench. There has been 
a rather satisfying disappearance of the former judicial 
ignorance of the ‘‘ Who is Connie Gilchrist ?’’ ‘‘ Who is 
George Robey ?”’ type. It would be sad to find the Bench 
dropping down in general knowledge to the point of asking 
“Who is Mr. Attlee?’’ You never can tell. Not long 
ago it was discovered that one of the Old Bailey judges 
had never seen a ration book. Apropos of judicial ignorance, 
here is a stqry new to me but with the parties nameless, for 
they are very far from dead—a High Court judge and a very 
senior and very learned “ silk.’’ Judge: ‘‘ Mr. X, what is 
troubling me in this case is so and so” (some rather 
fanciful point). K.C.: ‘‘ Your lordship will forgive me if I 
say that your lordship is talking nonsense.”’ Judge: ‘ Oh 
well, Mr. X, if you say so, it must be so.” RICHARD Rok. 


NOTES OF CASES 


HOUSE OF LORDS 
NEGLIGENCE: PROJECTING STOPCOCK 
Jacobs v. London County Council 


Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Radcliffe. 21st March, 1950 


Appeal from the Court of Appeal ({1949] 1 K.B. 695; 93 
SoL. J. 337). The plaintiff, a resident on a housing estate of 
the defendant county council, went to visit a shop on the 
estate. When opposite the shop she stepped on to a forecourt 
between it and the pavement. The cement and stones 
surrounding a water stopcock set in the forecourt had subsided 
so that it projected, and she tripped against it and fell, 
sustaining injuries. The council were the occupiers of the 


forecourt. The shop was one of a row, the frontages of which 
were set back from the pavement about 10 feet 6 inches. The 
intervening space, constituting a series of forecourts, was 
paved with paving stones similar to those of the pavement. 
but so laid that there was a continuous line or seam indicating 
which was forecourt and which was pavement. There was no 
fencing. The plaintiff recovered damages in her action against 
the council on the footing that she was an invitee and that 
the stopcock and surrounding stones constituted a nuisance. 
The Court of Appeal reversed that decision, and the plaintiff 
now appealed. The House took time for consideration. 
LorD SIMonDs said that the question was whether the 
plaintiff was an invitee or a licensee of the council. They 
contended that the question was concluded in their favour by 
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Fatrman v. Perpetual Investment Building Society {1923} 
A.C. 74. The plaintiff contended that the relevant observa- 
tions there were obiter, and that it was not an authority 
binding on the House to the effect that a person in the position 
of the plaintiff there was a licensee; and, further, that in any 
event the circumstances here were different and that this 
plaintiff, at any rate, was an invitee. The plaintiff was 
encouraged to adopt the first branch of her contention by 
the observations of Scott, L.J., in Haseldine v. C. A. Daw 
and Son, Ltd. {1941) 2 K.B. 343. He (his lordship) entertained 
no doubt that Fairman’s case, supra, decided that the plaintiff 
there was a licensee, and that that decision was the ratio 
decidendt or a ratio decidendi (it mattered not which) of the 
case. There was no justification for regarding as obiter dictum 
one reason given by a judge for his decision because he had 
given another reason also. If it were a proper test whether 
the decision would have been the same apart from the pro- 
position alleged to be obiter, then a case which ex facie decided 
two things would decide nothing (see London Jewellers, Ltd. 
v. Attenborough {1934) 2 K.B. 206, at p. 222, and Cheater v. 
Cater {1913} 1 K.B. 247, at p. 253). The question remained 
whether the facts of the present case distinguished it in 
principle from Fatrman’s case, supra. That would involve an 
unjustifiable refinement of the law, and the appeal failed. 

The other noble lords concurred in the dismissal of the 
appeal. Appeal dismissed. 

APPEARANCES : Beresford, K.C., and Roy Monier-Williams 
(Shaen, Roscoe & Co.) ; H. E. Francis (J. H. Pawlyn). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


CURRENCY CONTROL: LOAN TO BRITISH 
SUBJECT IN FRANCE 
Boissevain v. Weil 


Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Radcliffe. 21st March, 1950 
Appeal from the Court of Appeal ({1949| 1 K.B. 482; 93 

SOL. “J. 133). ; 

In 1944, when France was occupied by Germany, the 
plaintiff, a Dutch subject, lent the defendant 960,000 francs 
which she required to prevent the transfer to Germany 
of her son, a Jew. The money was agreed to be repayable 
in England at 160 francs to the £. The defendant repudiated 
the debt. The plaintiff's action for £6,000 succeeded before 
Croom-Johnson, J., whose decision the Court of Appeal 
reversed. The plaintiff appealed. The House took time for 
consideration. 

Lorp Stmonps said that the lender’s claim, as stated in 
his statement of claim, was for a sum of money lent. That 
was the only issue raised on the pleadings, and it was only 
with that that the House was concerned. On that issue 
the plaintiff failed by virtue of reg. 2 of the Defence (Finance) 
Regulations, 1939. Before both the trial judge and the 
Court of Appeal the plaintiff, despite the objection of counsel 
for the defendant, was allowed to raise the issue that, if 
the plaintiff could not recover under his claims as pleaded, he 
could recover on the footing that he had made a payment 
for which the consideration had wholly failed and_ that 
he was entitled to recover the money as money had and 
received. For that purpose the so-called principle of 
“unjust enrichment ’’ was invoked. Had an amendment 
been duly made and the issue properly raised, it would 
have been a different matter; but substantial injustice 
was likely to be done by such a departure from the ordinary 
course of pleading and practice. 

Lorp NORMAND, LoRD Morton oF HENRYTON and 
Lord MaAcDERMoTT agreed that the appeal should be 
dismissed. 

Lorp RAbcLIFFE, also agreeing, said that if reg. 2 of 
the Defence (Finance) Regulations, 1939, did extend to 
the transaction, it forbade the very act of borrowing, not 
merely the contractual promise torepay. That that operation 
was a borrowing of foreign currency within the meaning of 
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the regulation was inescapable. Counsel for the plaintiff 
contended for a qualification introducing an implied exception 
for British subjects who found themselves for the time 
being in territory overrun by the enemy; but there was 
nothing to warrant such a construction. The circumstance 
that the repayment in London was not to take place until 
the law permitted was irrelevant, since it was the actual 
obtaining of the loan that the law forbade. Appeal dismissed. 

APPEARANCES: Str David Maxwell Fyfe, K.C., and 
B. Goodman (William Charles Crocker) ; Salmon, K.C., and 
Stenham (Pettiver & Pearkes). 

(Reported by R. C. CatsBurn, Esq., Barrister-at-Law.} 


COURT OF APPEAL 
DIVORCE: SERVICE OUT OF JURISDICTION : 
UNACKNOWLEDGED REGISTERED LETTERS 
Heath v. Heath 
Bucknill and Denning, L.JJ., and Hodson, J. 
23rd March, 1950 

Appeal from Willmer, J. 

A wife petitioned for divorce in this country (s. 1 of the 
Matrimonial Causes (War Marriages) Act, 1944) from an 
American soldier whom she had married here in 1944 and who 
had returned to the United States of America without ever 
inviting her to join him. Notice of the petition was served 
on the husband by registered letter addressed to him at the 
address in the United States from which his last letter to 
his wife had been written. Another registered letter to that 
address also remained without reply. Neither communication 
was returned to the sender. Willmer, J., dismissed the wife’s 
application for leave to proceed without further proof of 
service, but gave her leave to appeal. 

BUCKNILL, L.J., said that in his opinion the facts established 
beyond any reasonable doubt that the petition sent to the 
husband by registered post and never returned to the sender 
had in fact been received by him. It was not a proper 
service because, under r. 8 of the Matrimonial Causes Rules, 
1947, there ought to be an acknowledgment of service signed 
by the respondent husband : but it was a case where the judge 
should, under r. 10, have directed that the petition should 
proceed on the ground that he was satisfied that the petition 
had in fact been received. The only suggestion now made 
was that an advertisement should be inserted in a local 
newspaper in the United States. He saw no reason to 
suppose that that would be more likely to be seen by the 
husband than a registered letter sent’ to the address where 
he had been living. It would cost some £7 and would impose 
a great hardship on the wife. It was highly important in 
divorce causes that the respondent husband should be fully 
informed of the proceedings which were being taken against 
him ; but the point of view of the wife must also be‘considered, 
and no unreasonable burden should be placed upon her. 

DENNING, L.J., agreeing, said that, if the probabilities were 
that a respondent had received notice of the petition and 
simply declined or omitted to send an acknowledgment, 
the court could dispense with further service. Appeal 
allowed. 

APPEARANCES: C. T. Reeve (A. M. V. Panton, The Law 
Society Services Divorce Department). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


HOUSE AND COTTAGE: ‘“ DWELLING-HOUSE” 


Whitty and Another v. Scott Russell 


Bucknill and Asquith, L.JJ., and Roxburgh, J. 
3rd April, 1950 

Appeal from Tunbridge Wells County Court. 

The defendant was the tenant of a property consisting of a 
house and cottage and garden, within the Kent Restriction 
Acts by rateable value. The house and cottage were semi- 
detached and there was no internal communication between 
them, and the garden covered considerably more than the 
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site of the house. In 1937 the premises were let by the 
predecessor in title of the present landlords to the defendant 
for three years at £75 a year, payable quarterly. At the end 
of that period the tenant held over as a yearly tenant. In 
December, 1948, the landlords gave notice to quit. The 
tenant failed to vacate the premises, and the landlords brought 
this action. The lease of 1937 described the premises demised 
as “the . . . dwelling-house and cottage with the garden and 
land thereto belonging . . .”’ and the tenant covenanted “ to 
use the premises as and for a private dwelling-house only . . .”’ 
The county court judge accepted the tenant’s conteation that 
the house and cottage were one dwelling-house within the 
meaning of the Rent Restriction Acts, and held that he was 
protected by the Acts. He accordingly dismissed the action. 
The landlords now appealed. (Cur. adv. vult.) 

AsguiTH, L.J., reading the judgment of the court, said 
that the burden was on the tenant of proving (1) that the 
complex let to him was a “‘ dwelling-house ’’ within the relevant 
definition and (2) that it was a “‘ dwelling-house to which the 
Kent Restriction Acts apply.” (1) The material definition of 
a dwelling-house was in s. 16 (1) of the Rent, etc., Act, 1933: 
“a house let as a separate dwelling, or a part of a house, 
being a part so let.’’ The questions here were whether what 
was let was ‘“‘a house ’”’ or two houses; whether it was let 
as a ‘separate dwelling” or as two separate dwellings ; or 
whether only part of it was let as a separate dwelling. The 
main authority on which the tenant relied was Langford 
Property Company, Ltd. v. Goldrich 1949) 1 K.B. 511; 
93 SoL. J. 133, where two flats, not contiguous but in the 
same block, were held to be a “ dwelling-house ’’ within the 
definition. So “house’’ could cover two houses. The 
landlords sought to distinguish that case because the tenant 
here was not himself occupying the cottage. But that was 
the case because the landlords had refused to let one without 
the other. Moreover, in Wolfe v. Hogan |1949) 2 K.B. 194, 


SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read Second Time :— 
Public Utilities Street Works Bill [H.L.] 
South Staffordshire Water Bill [H.C. 
Read Third Time :— 
Carlisle Extension Bill [H.L. | [9th May. 
Faculty of Homoeopathy Bill [H.L.} (9th May. 
Public Registers and Records (Scotland) Bill [H.L.] 
{9th May. 
[9th May. 
{10th May. 


[9th May. 
(10th May. 


Statute Law Revision Bill [H.L.] 
Tyne Improvement Bill [H.L.] 
In Committee :— 
Diplomatic Privileges (Extension) Bill [H.C.] [9th May. 
B. DEBATES 

Proposing the Second Reading of the Public Utilities Street 
Works Bill, Lorp Lucas or CHILWORTH said that the Bill sought 
to lay down a uniform code of procedure to regulate the breaking 
up of streets by those authorities which had the statutory 
responsibility of so doing. It sought to regulate the relationships 
between the authorities responsible for the maintenance of 
highways and those responsible for the supply of gas, electricity, 
water, telephones, telegraphs, and drainage when the supply of 
such services involved the breaking up of roads. The Bill also 
sought to reconcile the interests of various authorities where they 
at present clashed, especially where undertakers laid different 
apparatus in the same roads. 

At present the breaking up of roads was regulated by some 
twenty-five General Acts and 5,000 local and private Acts. 
There was also a multitude of agreements between undertakers 
and authorities. The Water Act of 1945 and the Gas Act, 1948, 
had left this mass of legislation untouched ; hence the need for 
the present Bill. The Bill sought to repeal or amend all the 
relevant sections of the General Acts which were incompatible 
with the provisions of the Bill, and these were set out in the Bill. 
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the Court of Appeal had expressed the view that, where there 
had been a formal instrument of letting the terms of which 
expressed the purpose for which the premises were let, that 
was conclusive, and that evidence of any other purpose, 
derived, for example, from the actual use, was excluded. 
Here the tenant had covenanted expressly to use the property 
‘as a private dwelling-house only.’’ Therefore, what had 
been let here was in the opinion of the court a ‘ dwelling- 
house.” Wolfe v. Hogan, supra, as they (the court) read it, 
decided that a house expressed in the contract of tenancy 
to be let as a private dwelling-house was none the less a 
house “let as a separate dwelling’’ because one of its 
components was sub-let by the tenant from the beginning of 
the tenancy. 

(2) If the dwelling-house was one “to which the Acts 
apply ’’ it was by virtue of s. 3 of the Rent, etc., Act, 1939. 
By s. 3 (3) “any land or premises . . . let together with a 
dwelling-house shall . . . be treated as part of the dwelling- 
house ; but, save as aforesaid, the principal Acts shall not 

. apply to any dwelling-house let together with land other 
than the site of the dwelling-house.”’ 

The landlords argued that the concluding words of the 
subsection excluded the property from the Acts because this 
was a case of a cottage, not “ land or premises,” being let 
with the house, and that ‘‘ premises” could not include a 
habitable dwelling. The fallacy in that argument was that 
the dwelling-house in question was the house and cottage 
combined. The garden, though considerably exceeding the 
site of the dwelling-house, passed as part of it under the first 
part of s. 3 (3). The second condition therefore was also 
fulfilled, and the tenant was protected. Appeal dismissed. 

APPEARANCES : John Elton (Fladgate & Co., for Sir Robert 
Gower, Tunbridge Wells) ; John Stephenson (Lee, Ockerby & Co., 
for Buss, Bretherton & Murton-Neale, Tunbridge Wells). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


THE WEEK 


The private and local Acts were dealt with by means of a special 
clause rendering inoperative or modifying all their provisions 
which were incompatible with the Bill; these were not listed. 
The Bill would come into effect not less than twelve months after 
the Royal Assent, so as to give all those interested in a private 
or local Act time to consider how the Bill affected them. They 
could then apply to the Minister for an order making their Act 
workable without the offending clauses. 

The parties affected by the Bill were those responsible for the 
upkeep of roads, ranging from the Minister of Transport to those 
responsible for the upkeep of unadopted and private roads, 
transport authorities responsible for running railways and canals, 
bridge authorities, and those who undertook the provision of 
public services, who might be Government departments or 
privately owned public utility undertakings. The first new 
provision was that giving the highway authority new power to 
insist on replacing the surface and to charge the undertaking 
which had disturbed the road for so doing. Secondly, power was 
given to require undertakers to lay their apparatus, not in the 
road, but in “ controlled land,”’ i.e., land abutting the road which 
had been designated for road widening. Provision was made for 
compensation to the Owners or occupiers of controlled land. An 
attempt had been made to prevent roads being broken up more 
than once in twelve months, but numerous exceptions had had to 
be inserted. Provision was made for arbitration on differences of 
opinion between those affected by the Bill, and in cases where 
differences arose over matters which were matters for the courts, 
provision was made for jurisdiction by the courts and maximum 
penalties were laid down. {9th May. 

C. QUESTIONS 

VISCOUNT BUCKMASTER asked whether the Government, in 
view of the fact that local authorities, despite subsidies from the 
rates and the Exchequer, had been compelled to make substantial 
increases in their rents, would, as a temporary measure, allow 
other property-owners to make appropriate increases so that they 
might keep their properties in a habitable state. In reply, 
LORD KERSHAW said that this matter had been engaging the 
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attention of the Government for some time and would be dealt 
with in the comprehensive survey of the Rent Restrictions Acts 
which would be undertaken as soon as time permitted. There 
was no prospect of early legislation on the lines suggested, but 
he would be pleased, without making any promise at this stage, 
to consider individual cases which were sent tohim. [10th May. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Allotments Bill [H.C.] {11th May. 
To amend the law relating to allotments and to abolish restric- 
tions on the keeping of hens and rabbits. 


Read Second Time :— 
Foreign Compensation Bill [H.C.] 
Midwives (Amendment) Bill [H.L.] 
Read Third Time :— 
Gun Barrel Proof Bill [H.L.] 
High Court and County Court Judges Bill [H.L.] 
{10th May. 
Ministry of Health Provisional Order (Colne Valley Sewerage 
Board) Bill [H.C.} [11th May. 
Ministry of Health Provisional Order (South-West Middlesex 
Crematorium Board) Bill [H.C.} {11th May. 
Newfoundland (Consequential Provisions) Bill [H.L.] 
{10th May. 
[8th May. 
[8th May. 


[8th May. 
[8th May. 


[8th May. 


Saint John’s Chapel Beverley Bill [H.L.] 
Tees Conservancy Bill [H.L.] 


B. DEBATES 


Continuing the debate on the Second Reading of the High 
Court and County Court Judges Bill, Mr. BEVERLEY BAXTER 
said that usually a High Court judge had been a successful 
barrister. He had established a certain way of life and under- 
taken commitments in many directions and then, on elevation 
to the Bench, he was offered a salary which caused him many 
harassments and meant that he sat on the Bench in a frame of 
mind in which he could not do his best work. It was neither 
common sense nor common justice to expect these men in these 
circumstances to be able to bring to their task the essential 
ease of mind and detachment. Mr. Weitzman hoped that it 
would be remembered that there was a crying need for more 
judges in London. It was a scandal that London, which 
dealt with the bulk of the cases, should be so depleted by judges 
having to go on circuit. In London, numbers of litigants and 
experts were kept waiting day after day for their cases to come on. 
If changes were to be made he hoped they would not be made at 
the expense of London. 


Mr. JoHN Hay hoped that the county courts circuits would be 
completely overhauled and recast. Often one found a judge 
sitting in a town where there was very little work for him to do, 
which work could well be transferred to a larger centre of popula- 
tion. Lieutenant-Colonel Lipton emphasised that our legal 
system existed not for the benefit or convenience of the judiciary, 
but for the benefit of the general public. Too often the con- 
venience of the litigant came last—after that of judge, counsel 
and solicitors. He wished the Attorney-General had calculated 
the number of hours in a year for which a judge was required to 
sit. He suggested that in appointing new judges the Chancellor 
should draw theirattention to the inadvisability of their trespassing 
upon the functions of Parliament. He was also of the opinion 
that writing articles for the Press, taking part in controversial 
debates on the B.B.C. and things of that sort did not strengthen 
the position of the judges in the eyes of the public generally 
and was not conducive to that dignity and impartiality which the 
average person expected from those given this high honour. 

Mr. GaGr said solicitors knew they would have about a year 
from the date of setting-down in which to prepare a case. Then 
perhaps the judges would all be put on one list and solicitors, 
having relied on the usual delay to do other work, saw their 
cases Coming into the lists very quickly, and had to apply for 
adjournments. The judges would then say that, with all these 
Statements about delay in the newspapers, it was monstrous for 
people to ask for adjournments. The Bill would help to establish 
a steady rhythm in judicial work, thus obviating this difficulty. 

He would not agree with Mr. Silverman’s suggestion of a 
probationary period for judges. It would be undignified for a 
judge to sit knowing not only that he had the Court of Appeal 
above him, but also that if he did not satisfy he might be removed 
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from his position. The practice of appointing commissioners of 
assize could well be used for the purpose suggested. 

Mr. JANNER said it was very important that the views of 
solicitors who had the daily conduct of proceedings and who 
knew so well the difficulties due to the shortage of judges should 
be heard. He was not sure that five was a sufficient number of 
new county court judges. He thought it was possible to fix the 
dates for hearing with a reasonable margin of certainty. When 
deciding cases a judge ought not to have to keep one eye on the 
cases still waiting to be tried. He should have a free mind as to 
time and be able to give his whole attention to the case before 
him. He ought not to have to worry about those people whose 
cases he was going to have toadjourn. An increase in the number 
of judges would also help counsel. At present they never knew 
when their cases would come on, and not only solicitors but also 
litigants were very upset when the counsel of their choice could 
not appear because he was engaged already elsewhere. 

Replying to the debate, the ATTORNEY-GENERAL said he did 
not doubt that, in view of the opinions expressed, more than two 
judges would now be appointed initially. He agreed that the 
effect, if not the intention, of ‘‘ cracking the list ’’ by putting in 
too many cases day after day was to enforce settlements. This 
was not desirable. The time was not yet ripe for raising judicial 
salaries, but he felt that county court judges would be entitled to 
prior consideration. With regard to the quality of the judges, 
he said that judicial and legal patronage had, of recent years, 
been taken entirely outside the sphere of political considerations. 
The new judges were now comparatively young men and were 
selected by the Lord Chancellor solely on their merits. He thought 
that the standard had improved rather than declined. In 
conclusion he agreed that it was a most important doctrine of our 
constitution that the separation of the judicial and legislative 
functions must be maintained. Each side must show a proper 
respect for and confidence in the other. 3rd May. 

C. QUESTIONS 

The MINISTER OF HEALTH said that he could hold out no hope 
of legislation requiring owners of empty properties to register 
particulars thereof with local authorities. If a precise question 
were put down he would try to advise as to whether there was 
any other method of checking evasions of the law with regard to 
the charging of key money. {11th May. 

Sir WALDRON SMITHERS asked whether an income tax allowance 
would be made for the expenses attached to the buying of law 
books and for lecture fees for law students. Mr. DouGLas JAy 
said he understood that the hon. member had in mind the type 
of case where the student was also in employment and was 
charged to income tax on the remuneration from that employ- 
ment. Under income tax law the only expenses admissible 
against the remuneration of an employment were expenses 
necessarily incurred in the performancerof the duties of that 
employment, and he could not recommend an alteration of the 
law. (lith May. 

STATUTORY INSTRUMENTS 
Attendance Centre Rules, 1950. (S.I. 1950 No. 712.) 

These rules provide for instruction and _ discipline at 
attendance centres set up under the Criminal Justice Act, 1945, 
for the reception of boys between twelve and seventeen years of 
age. 

Coal Mines (Certificates of Competency) General Regulations, 

1950. (S.I. 1950 No. 743.) 

Colne Valley Water Order, 1950. (S.I. 1950 No, 730.) 
Criminal Justice (Scotland) Act, 1949 (Date of Commencement) 

Order, 1950. (S.1. 1950 No. 670.) 

Crop Acreage Payments (Northern Ireland) Order, 1950. 
Crop Acreage Payments (Scotland) Order, 1950. 
Draft Double Taxation Relief (Taxes on Income) (Denmark) 

Order, 1950. 

Eggs (Great Britain and Northern Ireland) (Amendment No. 3) 

Order, 1950. (S.1. 1950 No. 709.) 

Fertilisers (Prices) (Amendment No. 3) Order, 1950. (5.1. 

No. 719.) 

Gas (Pension Scheme) (Amendment) Regulations, 1950. (5.1. 

1950 No. 742.) 

Draft Government of India (Family Pension Funds) (Amend- 

ment) Order, 1950. 

Gretna-Stranraer-Glasgow-Stirling Trunk Road (Castle Douglas 

Road, Dumfries) Order, 1950. (S.I. 1950 No. 725.) 
Import Duties (Drawback) (No. 3) Order, 1950. 

No. 708.) 


1950 


(S.1;. 1950 
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Motor Fuel (Control) (Amendment) Order, 1950. (S.I. 1950 
No. 711.) 

National Assistance (Determination of Need) Amendment 


Regulations, 1950. (S.1. 1950 No. 718.) 

Rope, Twine and Net Wages Council (Great Britain) (Constitu- 
tion) Order, 1950. (S.I. 1950 No. 737.) 

Stopping up and Diversion of Highways (Derbyshire) (No. 1) 
Order, 1950. (S.1. 1950 No. 720.) 

Stopping up of Highways (Cheshire) (No. 2) Order, 1950. 
1950 No. 731.) 

Stopping up of Highways (Cumberland) (No. 1) Order, 1950. 
(S.I. 1950 No. 732.) 

Stopping up of Highways (London) (No. 6) Order, 1950. 
1950 No. 713.) 

Stopping up of Highways (North Riding of Yorkshire) (No. 2) 
Order, 1950. (S.I. 1950 No, 721.) 

Stopping up of Highways (Nottinghamshire) (No. 
1950. (S.I. 1950 No. 733.) 


(S.I 


(S.1. 


2) Order, 
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Town and Country Planning General Development Order and 
Development Charge Applications Regulations, 1950. (S.1. 
1950 No. 728.) 

See ante, p. 312. 

Town and Country Planning (Grants) Amendment Regulations, 
1950. {S.I. 1950 No. 706.) 

These regulations dispense with the requirement that local 
authorities shall make use of the services of the district valuer in 
order to qualify for Exchequer grants under the Town and 
Country Planning Act, 1947. Instead, authorities are required 
to obtain from the district valuer an estimate of the cost of the 
property which the authority proposes to acquire, and the 
amount of compensation actually paid must not exceed a figure 
certified as correct by the valuation office. 

Town and Country Planning (Landscape Areas Special Develop- 
ment) Order, 1950. (S.I. 1950 No. 729.) 

Trent River Board Area Order, 1950. (S.I. 1950 No. 715.) 

Use of Vehicles during Harvesting Order, 1950. (S.I. 
No. 717.) 
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THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 


ANNUAL 


The sixty-first annual general meeting of the Society was held 
at 88-90 Chancery Lane, on Tuesday, 16th May. In the absence 
of the chairman of the Society, Sir W. Alan Gillett, through 
ill health, the chair was taken by Mr. John Venning. 

In proposing the approval of the report and accounts, 
Mr. Venning expressed his regret at the absence of the chairman 
and said that the following statement, which had accompanied 
the accounts, had been prepared by the chairman before he 
was taken ill. 

“In presenting the accounts, I am pleased to be able to put 
before you a picture which I think you will regard as eminently 
satisfactory. Our sales again constitute a new record and have 
produced a gratifying increase in profit. This reverses the 
trend of our results in the last two years, when rising sales have 
been accompanied by reductions in profit owing to increased 
costs and expenses, 

“The directors again recommend a final dividend of 11 per 
cent., making 15 per cent. for the year. With the considerable 
capital expenditure we are having to face in the next year or 
two, the directors are of opinion that it is inadvisable to increase 
the distribution. In addition to the placing of the same amounts 
as last year to the Rebuilding Reserve, General Reserve and 
Women’s Pension Reserve, we are placing 45,000 to a new 
reserve—the Taxation Equalisation Reserve. During the past 
few years we have benefited in our income tax assessments 
from the substantial initial allowances now made by the Revenue 
on the purchase of new equipment. The proposed reserve is 
to meet the increase in tax liability should such purchases fall 
substantially below the level of recent years. 

“The rebuilding of our Fetter Lane premises is still the 
most important item in our programme of development. It 
will be remembered that last year I mentioned that the planning 
authority had approved our plans and that it remained to obtain 
the consent of the Board of Trade to the issue of licences for 
the work to commence. The politico-economic situation, how- 
ever, has been such that the Board have not sanctioned the 
commencement of the whole of the work, but they have issued 
a licence for a substantial part of it, which we should be in a 
position to start in June. Material progress has thus been 
made in this urgent matter. 

“The part of the building we are being allowed to erect will 
give a floor area of some 46,000 square feet, which will enable us 
to accommodate the whole of our printing works, with the 
requisite offices and warehouses. While we are naturally 
disappointed that we cannot carry out the whole reconstruction, 
our most urgent need will be met by the provision of adequate 
space and a modern layout for our printing operations. The 
demand on our printing facilities has been steadily increasing 
since the end of the war and we believe the service we give 
compares favourably with that offered by any other firm, in 
spite of the considerable handicap of cramped quarters. 

‘“‘ Our branch at Cardiff, opened last year, is steadily increasing 
in favour with the Profession in South Wales and Monmouthshire 
and the service we can offer is unrivalled in that area. 

“The sudden death of Sir Douglas Garrett in October was a 
great loss to the Society. For sixteen years his wise counsel, 
high principles and great humanity contributed much to the 
reputation of the Society and the successful conduct of its 


REPORT 


The directors welcome the advent to their Board of 
Pollock and commend his re-election to the 


affairs. 
Mr. David L. 
shareholders. 


“ You will see from the balance sheet that some changes have | 


taken place in the item ‘ Freehold Premises.’ The additions 
represent the cost of certain sites purchased to enable us to 
develop satisfactorily our Fetter Lane property. These necessary 
purchases have now been completed. We have received during 
the year an adequate settlement of our war-damage claim in 
respect of a site purchased in 1946, We have still to receive 
payment of our largest claim, in respect of 102-107 Fetter Lane, 
the reason for the delay being that we have been unable to 
accept the War Damage Commission’s view as to the date from 
which interest is payable. 

‘““We have again added substantially to our machinery and 
plant. During the five years ended last December, we have 
expended a total of £106,901 in re-equipping our printing works 
in London and at our provincial branches—a sum considerably 
in excess of the present book value of the whole of our plant. 

“Our stock of paper and other materials is substantially 
lower, as I forecast last year. Adequate supplies of most types 
of paper and other materials were obtainable throughout the 
year, but in the last few months the position has become more 
difficult, with some rise in prices. Largely as a result of the 
fall in stocks, our bank overdraft has been very much reduced. 

“The gross profit and the trading profit have both risen. 
The increase in departmental expenses is smaller than in recent 
years, although the expenses of the Cardiff branch are included 
for the first time. 

“A notable event on the publishing side of our business has 
been the publication of a new edition of Emmet’s ‘ Notes on 
Perusing Titles.’ Nearly twenty years had elapsed since the 
last edition, prepared by the late Lewis E. Emmet, and we 
were fortunate in finding a worthy successor in Mr. J. Gilchrist 
Smith. The first volume was published in January last year and 
the second has recently been issued. The printing and binding 
were carried out in our own works and the volumes have had 
a wide circulation and received high praise. 

‘Owing to the drastic effect of the Local Government Act, 
1948, on the rating system, it became necessary to make 
considerable changes, both editorially and otherwise, in our 
weekly journal ‘ Rating and Income Tax.’ In its new format 
and under a new editor, it has since the beginning of the year 
increased its subscription list among the legal and_ other 
professions. 

‘‘ The events of the past year confirm the view I have ventured 
on previous occasions to express that the Society was entering 
upon times of restitution and restoration. The near commence- 
ment of the first part of our rebuilding programme is a good sign 
and greatly encourages us. The excellent results of our past 
year’s trading, which confirm that we are working on right 
lines, are due in great measure to the loyalty and hard work 
of our managers and employees asa whole, under the able guidance 
of our General Manager and Secretary, Mr. Holroyde. To all 
of these I again tender on behalf of the Society our sincere thanks. 
As our staff has increased, our profit-sharing scheme, as contained 
in Article 116 (2), has unfortunately operated in such a way as 
to show a continued fall in the bonus which individual employees 
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receive. During the past year, exceptional efforts have been 
made by them and the Directors propose to recognise this by a 
special payment of one week’s salary or wages to each employee 
immediately prior to his or her holiday during the current year. 
It is their intention to review the whole question of the bonus 
scheme during the year, with a view to removing the existing 
anomaly.” 

The report and accounts approved. 


were unanimously 
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Mr. David Linton Pollock, who retired under the articles of 
association, and Sir William Alan Gillett, who retired by rotation 
and as to whose re-election special notice had been received, 
were re-elected as directors. 

The remuneration of the auditors was fixed for the ensuing 
year. 

The meeting closed with a vote of thanks to the chairman 
and directors. 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has decided to appoint Master MAurRIcE 
GorDON WiL-LmotT, M.C., to be Chief Master in the Chancery 
Division of the Supreme Court of Judicature, in succession to 
Sir Alfred Holland, who is due to retire on the 11th October, 1950. 


His Honour Judge J. W. ScoBELL ARMSTRONG has_ been 
appointed Chairman of Cornwall Quarter Sessions. 


Mr. ARTHUR CAPEWELL, K.C., has been appointed Deputy 
Chairman of Somerset Quarter Sessions. 


Mr. MELFORD STEVENSON, K.C., and Mr. J. P. ASHWORTH 
have been elected Masters of the Bench of the Inner Temple and 
Lord Justice BuCKNILL was chosen as Reader for the summer 
vacation. 

Mr. T. A. S. Drake, solicitor, of Huddersfield, has been 
appointed Deputy Coroner at Huddersfield. 


Mr. W. I. Gaunt, solicitor, of Bradford, has been appointed 
acting Italian Consular Agent for Bradford. 


Mr. RopGER WINN has been appointed Junior Counsel to the 
Post Office at common law in succession to Mr. J. P. Ashworth. 


Personal Notes 


Mr. M. A. Aylmer, solicitor, of St. Helens Place, London, 
E.C.3, was married on 5th May to the Contessina Maddelena 
Attems, of Trentino, Italy. 


Miscellaneous 


COUNTY BOROUGH OF TYNEMOUTH 
DEVELOPMENT PLAN 

The above development plan was submitted on 9th May to the 
Minister of Town and Country Planning for approval. A certified 
copy may be inspected at the offices of the Borough Surveyor, 
Tynemouth County Borough Council, Planning Department, 
Norfolk Street, North Shields, from 9 a.m. to 4.30 p-m. on week- 
days (Saturdays 9 a.m. to 12 noon). Objections or representations, 
which should include a statement of the grounds for them, 
may be sent to the Secretary at the Ministry before 24th June, 
1950, and persons making them may register with the council to 
receive notice of the eventual approval of the plan. 


SUPREME COURT (KING’S BIRTHDAY, 1950) 
The Courts will sit, and the Offices of the Supreme Court will 
remain open, on the King’s Birthday, 1950, Thursday, 8th June. 


THE SOLICITORS ACTS, 1932 ro 1941 

THOMAS RUTHVEN HEpPwortuh, of 29 Love Lane, Woodford 
Bridge, in the County of Essex, solicitor, having, in accordance 
with the provisions of the Solicitors Acts, 1932 to 1941, made 
application to the Disciplinary Committee constituted under the 
Act that his name might be removed from the Roll of Solicitors 
at his own instance on the ground that he is desirous of seeking 
call to the Bar, an order was, on the 4th May, 1950, made by 
the Committee that the application of the said Thomas Ruthven 
Hepworth be acceded to and that his name be removed accordingly 
from the Roll of Solicitors of the Supreme Court. 


_On the 5th May, 1950, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon WILLIAM Epwarp WIsE (admitted 
in 1927), of No. 109 Queen Street, Sheffield, in the County of 
York, a penalty of £100, to be forfeit to His Majesty, and that he 
do pay to the complainant his costs of and incidental to the 
application and inquiry. 


On the 5th May, 1950, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon NoEL HENRY CAPEL Lort, of No, 17 
Bridge Street, Stourport, in the County of Worcester, a penalty 
of £250, to be forfeit to His Majesty, and that he do pay to the 
complainant his costs of and incidental to the application and 
inquiry. 

On the 5th May, 1950, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of HaroLp EDWARD ENTWISTLE, formerly of 
No. 86 Lowe1 Bridge Street, Chester, in the County of Chester, 
and of No. 21 Victoria Street, Blackburn, in the County of 
Lancaster, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


On the 5th May, 1950, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of GEORGE McCPHERSON HEARD, formerly of 
No. 6 Guildhall Chambers, Basinghall Street, in the City of 
London, and No. 10 Cromwell Avenue, in the County of London, 
be struck off the Roll of Solicitors of the Supreme Court. 


CHANCERY PRACTICE DIRECTION 

1. Motions.—Attention is directed to pp. 993 and 995 of the 
Annual Practice, 1949, where it is stated that the stamped notice 
of motion, or, in the case of an originating notice of motion, the 
sealed copy, must be handed to the registrar before the motion 
is brought on, a plain copy being provided for the judge ; the 
cost of the plain copy will be allowed on taxation: Bartlett v. 
West Metropolitan Tramways Co. [1893] W.N. 139. 

2. MinuTES.—(a) In every case in which minutes of order are 
placed before the judge in court for consideration or approval a 
copy must be supplied for the registrar. 

(b) Where an application is made to vary the draft of an order 
as settled by the registrar, a copy of the draft must be provided 
for the registrar, and the registrar concerned must be informed 
of the date and time when the application is to be made. 

(c) The costs of these copies will be allowed on taxation. 

3. APPEARANCE BY COUNSEL ON MortTions,—Attention is 
directed to the Practice Note [1934] W.N. 228, which is as 
follows :— 

‘“ When counsel for a respondent to a motion addresses the 
court, the court assumes and counsel impliedly represents that 
he is properly instructed, that is to say, is instructed by the 
solicitor on the record for a party who has duly entered an 
appearance. It occasionally happens that, owing to exigencies 
of time, appearance has not actually been entered at the 
moment when counsel addresses the court. In such a case it 
is the duty of the solicitor to inform counsel of this and it is 
the duty of counsel to inform the judge. 

If the judge consents (as is sometimes found convenient) to 
hear counsel, notwithstanding the irregularity, it is necessarily 
the duty of all concerned to effect regularity at once. Counsel 
must not forget to impress on the solicitor that appearance 
must be entered forthwith, an undertaking by counsel on his 
client’s behalf so to enter appearance being, in the circum- 
stances, necessarily implied ; and it is the solicitor’s duty to 
enter appearance immediately.”’ 

This note has been increasingly disregarded recently ; 
cases appearance has not been entered until after the parties 
have been before the registrar on the settling of the order. The 
registrars have been directed to report to the judge any failure 
in future of a solicitor to enter appearance on the day on which 
counsel has, on his instructions, appeared for a defendant on the 
hearing of a motion 


in some 


By direction of the Chancery Judges. 


9th May, 1950. W.S. JONES., Chief Itegistrar. 
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SOCIETIES 


A general meeting of the Mip-SurrEY Law Society was held 
on Wednesday, 26th April, 1950, at the Guildhall, Kingston-on- 
Thames. Among the speakers was an official from the Central 
Land Board, who gave a lecture on the practice and working of 
the Town and Country Planning Act, 1947, in relation to claims 
against the global fund, and development charges as they affected 
the practitioner. In addition, Mr. Potter, the Secretary of No. 2 
Area under the Legal Aid and Advice Act, addressed the meeting 
on the internal workings and composition of the various com- 
mittees. Both speakers answered members’ questions on the 
two subjects and were voted a hearty vote of thanks for the 
very illuminating speeches. 

At the monthly meeting of the board of directors of the 
SOLICITORS’ BENEVOLENT Association held on 3rd May, 1950, 
twenty-two solicitors were admitted to membership of the 
Association, bringing the total membership up to 7,540. A sum 
of £2,806 7s. was distributed in relief to twenty-four beneficiaries ; 
of this sum £157 15s. was in respect of special grants for 
convalescence, clothes, etc. Applications for assistance, from 
dependants of members of the Association and of non-members, 
continue to come in in increasing numbers, and every effort is 
being made by the President of The Law Society, the directors 
and the members of the Association to enlist the support of those 
solicitors who have not yet joined their own professional 
benevolent association. Further information may be obtained 
by writing to the Secretary at 12 Cliffords Inn, Fleet Street, 
London, E.C.4. The minimum annual subscription is £1 Is. ; 
life membership subscription £10 10s. 


The Rt. Hon. Lord Justice Singleton will take the chair at the 
annual general meeting of The BARRISTERS’ BENEVOLENT 
ASSOCIATION, which will be held in the Niblett Hall, Inner 
Temple, on Wednesday, 24th May, 1950, at 4.30 p.m. 

The chairman and committee of THE CLARKE HALL FELLOw- 
SHIP announce that the tenth Clarke Hall Lecture, ‘‘ The School, 
Society and the Delinquent,’ will, by the courtesy of the 
Treasurer and Masters of the Bench of the Honourable Society 
of Lincoln’s Inn, be delivered in the New Hall of Lincoln’s Inn 
at 4.30 p.m. on Tuesday, 23rd May, 1950, by Mr. Robert Birley, 
C.M.G., Headmaster of Eton College. The chair will be taken by 
the Minister of Education, The Rt. Hon. George Tomlinson, M.P. 


The sixth annual dinner of Curist CHurcH LAW CLUB was 
held at the Savoy Hotel, W.C.2, on Thursday, 4th May. Those 
present included Mr. B. M. Bonfield, Mr. W. W. Boulton, Sir Leslie 
S. Brass, C.B.E., Mr. K. M. Byrne, Lord Cherwell, P.C., Mr. A. W. 
Cockburn, K.C., Mr. F. R. Collins, Mr. G. Constantinidi, Mr. R. 
Cordy, Mr. A. St. J. Davies, Mr. A. C. Dawes, Mr. C. W. Edwards, 
Mr. Kichard Elwes, K.C., Mr. Forbes Weir, Mr. Justice Finnemore, 
Mr. T. G. D. Galbraith, M.P., Mr. Ernest B. Glanfield, F.R.1.B.A., 
Mr. S. N. Grant-Bailey, Mr. W. J. S. Gurney, Mr. John Gwatkin, 
Mr. Justice Hodson, M.C., Mr. R. C. Hoffman, Sir Westrow 
Hulse, Bart., Lord Justice Jenkins, P.C., Mr. Humphry Jones, 
Mr. William Latey, K.C., Mr. Michael Lee, Mr. Oswald Lewis, 
Mr. T. G. Lund, C.B.E., Lord Mancroft, M.B.E., Mr. F. R. 
McQuown, Major E. R. M. Morton, Mr. G. W. R. Morley, 
Mr. K. C. Newman, Lord Oaksey, D.S.O., P.C., Lord Porter, P.C., 
Mr. R. J. Remers, Mr. R. K. Russell, Mr. Russell Vick, K.C., 
Mr. Paul Sandlands, K.C., Mr. D. P. Sells, Mr. Justice Slade, 
Professor T, B. Smith, Lord Justice Somervell, O.B.E., P.C., 
Mr. St. John Stevas Stevens, Mr. E. V. Thompson, C.B., Mr. T. K. 
Wigan, Mr. J. H. G. Woollcombe. Amongst those prevented by 
indisposition from attending were Lord Greene, P.C., Lord 
Justice Cohen, P.C., and Mr. Justice Hallett, and by official 
engagements the Master of the Rolls, Mr. Justice Vaisey, 
Sir Henry MacGeagh, G.C.V.O., K.C.B., K.B.E., K.C., and 
Mr. H. E. Amos. The next annual dinner will take place at the 
Savoy Hotel, W.C.2, on Wednesday, 2nd May, 1951. 

The HALDANE SociETy announce that Professor L. C. B. 
Gower will speak on “‘ Legal Education ” at a public meeting to 
be held on 24th May (7 p.m.) in the Niblett Hall, Inner Temple, 
London, E.C.4. The annual reunion of the Society will take 
place during the summer term. It has been suggested that the 
Society hold a week-end school again this year. Proposed 
subjects for discussion are ‘‘ Scientific Treatment of Delinquency ”’ 
and “ Penology.’’ Additional suggestions and comments are 
invited. 

The annual general meeting of THE Royat INSTITUTION OF 
CHARTERED SURVEYORS, to receive the council’s report for the 


session 1949-50 and announcement of the results of the election 
of the council for the ensuing session, will be held at the 
Institution on Monday, 5th June, 1950, at 5 p.m, 





THE LAW ASSOCIATION AND THE WELFARE STATE 
“ Contrary to a good deal of public opinion,’ Mr. Julian Hannay 


said at the annual general court of the LAW ASSOCIATION on | 


10th May last, ‘“‘ ours is not altogether a secure profession. We 
must all of us know of tragedies where ill-health or other 
misfortune has put an end to promising careers. In this age of 
the welfare state, it is just this sort of case to which impersonal 
state relief is most unsuited. How much better that a man may 
look to the members of his chosen profession for help in time 
of need! ”’ 

It was for this reason that he had particular pleasure in 
proposing the re-appointment of the three Vice-Presidents, as 
men who had come to the top in the legal profession—The Rt. 
Hon. Sir Malcolm Macnaghten, K.B.E., The Rt. Hon. Lord 
Simonds, and, representing the solicitors’ side of the profession, 
Sir William Alan Gillett. 

Other appointments made at the court were: 
Mr. John Venning; Treasurers, Mr. G. D. Hugh-Jones and 
Mr. T. L. Dinwiddy ; 


President, 


Directors, Messrs. R. A. Butler, R. R. § 


Corfield, C. A. Dawson, D. Drummond, E. Goddard, H. T. Traer © 


Harris, J. C. Medley, S. Hewitt Pitt, M. J. Venning, F. M. 
Welsford and W. Winterbotham ; Auditors, Mr. P. D. L. Ainslie, 
Mr. C. L. MacDougall and Messrs. Deloitte, Plender, Griffiths 
and Co. 

Mr. Venning, the new president, joined the Association in 1913, 
and served in an administrative capacity, first as director and 
latterly as treasurer, from 1924 to 1949. His new appointment 
not only maintains the precedent established in recent years in 
favour of a solicitor holding that office, but, as in the case of the 
late Sir Douglas Thornbury Garrett, provides the Association 
with a president who has intimate inside knowledge of the 
conduct of its affairs. 

Mr. G. D. Hugh-Jones, in presenting the directors’ report for 
the year, told how he had assisted in the distribution of some 
of the Christmas parcels which the secretary, at the direction of 
the Board, had prepared for each of the beneficiaries. ‘‘ You 
really have no idea of the tremendous pleasure those parcels gave 
and how very greatly those dear old ladies appreciated the 
personal interest taken in them,” he told his audience. The 
parcels were not large, but each was carefully thought out to 
meet the needs of the individual recipients—needs and household 
circumstances which had become apparent to the secretary during 
the course of her visits to beneficiaries in their homes. 

Referring tg the present strength of the Association, Mr. Hugh- 
Jones said that the target of one thousand members had been 
achieved, but that there was still a long way to go before the 
membership was even half of the solicitors taking out London 
practising certificates. If that higher target of one in two could 
be achieved, the Association could give its beneficiaries not only 
the bare necessities of existence, but some few luxuries to ease 
their declining years. 


RRC ALE 
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The Secretary, Law Association, 25, Queensmere Road, S.W.19, © 


will be glad to receive applications for copies of the report from 
non-members who may be interested, as well as applications for 
membership and donations to either the general fund or the 
Christmas fund, for preparations for the next set of parcels are 
already in hand. 


There are bed-jackets to be knitted, scarves to — 


be woven, and the choicer tinned groceries to be snapped up © 


whenever opportunity offers. 
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